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Defendants' Cross Notice of Motion to Dismiss with Order of 
Meter, J. of July 21, 1976 endorsed. 


Meno INDO eed 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


SHEET METAL WORKERS' INTERNATIONAL 
ASSOCIATION, AFL-CIO, 


Plaintiff, 


Vv. i 
LOUIS COMMARATO, PRESIDENT AND BUSINESS ’ 
MANAGER OF LOCAL UNION NO. 400, SHEET 
METAL WORKERS' INTERNATIONAL ASSOCIATION 
AFL-CIO etc., et al, 


Defendants. © 


CIVIL ACTION 
NO. 76 CIV 2279 


CMM 
CROSS NOTICE OF MOTION 


PURSUANT TO CIVIL 
PROCEDURE 12 (b) 


PLEASE TAXE NOTICE, that upon all the pleadings and proceed- 


ings herein and the affidavit of Louis Commarato, duly verified June l, 


1976, the undersigned will cross move this court on June 4, 1976 at 


4:30 P.M. betore the Honorable Charles M. Metzner, to dismiss the 


complaint against Louis Commarato individually, on the grounds of 


lack of jurisdiction over the subject matter as to said defendant 


individually, insufficiency of service of process and failure to 


state a claim upon which relief can be granted against the individual 


defendants. 


Dated: June l, 1976 


Cohen, Weiss & Simon 
Attorneys for Plaintiff 
605 Third Avenue 

New York, New York 


nt naa: seen amaaantante cle tienda Nettle eee tently ate a 


Y ’ v2 


‘CHARLES R. IWR 
Attorney for sf a 
Louis Commarato and 
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New York, New York 10017 


Tel. No. [212] 867 - 9140 
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termsy fer 

Office and Post Ojfica Address 

360 LEXINGTON AVENUE 

NEW. YORK, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
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SHEET METAL WORKERS' INTERNATIONAL Thy 2) ia (476, hi oon 


ASSOCIATION, AFL-CIO, 
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LOUIS COMMARATO, etc., et al, 
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Opinion of Metzner, J. of July 21, 1976 


UNITED STATES DISTRICT COURT 
SOUL FERN DISTRICT CF NEW YORK 


SHEET METAL WORKERS' INTERNATIONAL 
ASSOCIATION, AFL-CIO, 


Plaintiff, 
~against - 76 Civ. 2279 
7 (CMM) 
LODJIS COMMARATO, PRESIDENT AND 
USINESS MANAGER OF LOCAT, JNION 
NO. 400, SHEET METAL WORKERS! 
INFERNATIONAL ASSOCIATION AFL-CIO, 
etc., et.al... 


Defendants. 


| METZNER, D. J.: 


Plaintiff Sheet Metal Workers! International 
Association, AFL-CIO (SMWIA) moves for a preliminary 
injunction to enforce the order of its General: resident 
Placing defendant Local Union 400, Sheet Metal Workers! . 
Iujternational Association, AFL-CIO (Lozal 400) under ; 
trusteeship of the International. The complaint secks 
relief pursuant to. Section 301 of the Labor Management 
_ Relations Act (LMRA) of 1947, as amended, 29 U.3.C. 

§ 185, and Section 302 of tu Labor-Management oe 
and Disclosure Act of 1959 (LMRDA), 29 U.S.C. § 462. 

The facts, as brought before the court. on - : 

extensive effidavits and exhibits, appear as follows.: ‘. . 


Opinion of Metzner, J. of July 21, 1976 


As early as September 25, 1975, Edward J. Carlough, 
General President -of SMWIA, received information as to 


improprieties in the management of Local 400, Through 
further investigation, Carlough felt that he had 
sufficient information to Place Local 400 under trustee- 
ship pursuant t6 Article 4, Section 2(c) of the SMWIA 
Constitution which provides: 


"SEC. 2(c). 
councils. 


Association; -conduct the 
- BTTaios Of such local union or counciT in a 
manner which is detrimental to the best interests 
y h local woo its members or this Associa— 
re 


ti - the General P sident, with the 

approval of the General Executive Council shall 
ve autnority to © over such control or 

management of such local union or council as he 


may deem appropriate." (Emphasis added. ) 


By telegram of December 9, 1975, the General 
President requested the approval of the General Executive . . 
Council (Council) toe Local 400 in trusteeship as 
follows: 


e Three, Section 2(c) | _ 
Constitution. | Please advise . 
Sram whether you apprové of this action," 
All members of the Council replied in the affirmative. _ 
The (€ suncil is empowered to enact business by correspon-. 
, dence when it isnot in session. ShwTIA ‘Constitution, *: :- . 


Article Six, Section D> 


Opinion of ee J. of July 21, 1976 
Letters were thereafter prepared notifying 
Local 400 that it was being placed under trusteeship, 
but these were never formally delivered. Instead, 
‘SMWIA sent accountants and auditors to review the books 
and records of Local 400. These inquiries allegedly 
showed not only a long-standing failure of Local 400 to 
make its required payments to the SMWIA, a condition 
defendants claim was well known to the Intemational, 
and condoned by it, but that there were members of 


Local 400 from whom fees were collected without ever 

being registered with SMWIA, and who received falsified 
receipts and forms of the International. It is claimed. 
that the International was owed some $400,000 as a result ~. 
of these practices. . It is pointed out that ot only does 3 


SMWIA suffer financial loss through such actions, but = 
that the unregistered members lose valuable union privileges. 
Based on this information, Carlough, on May 12, a 
1976, placed Local 400 under trusteeship by letter to the s 
president of Iocal 400. On May 14, 1976, a ede: 
sent to the General Executive Council seeking approval » 
for the appointment of a three-member subconmittee to Ge 
act on behalf of the Council to hold a hearing on the =, 3° 
propriety of Carlough's actions. The Council approved *: b Bs 
the request. It should be noted that the SMWIA Constitu- 
tion does not provide for such delegation to subcommittees;.,! 


And 
Opinion of Metzner, J. of July 21, 1976 


but that the affidavit of the First General Vice President 
asserts that this has been the general practice of SWMIA. 

A hearing was held on May 25, 1976, which was 
not attended by Local 400 due to its claim that such a 
hearing was unauthorized by the Constitution. To date, 
the trustee appointed by SMWIA has been deried entry to 
Local 400. SWMIA asks that the court enforce the order 
of the General President. 

Section 302 of the LMRDA, 29 U.S.C. § 462, sets —. 
forth statutory guidelines for the establishment of 
trusteeships. That statute states in pertinent part: 
"Trusteeships shall be established and 

administered by a labor organization over a 
subordinate body only in accordance with the 
constitution and bylaws of the organization 
which has assumed trusteeship. over the sub- 
ordinate body and for the purpose of correct- 
ing corruption or financial malpractice... 
or otherwise carrying out the legitimate 
objects of such labor organization." 

— The Court of Appeals has held that the two 


conditions for valid imposition of a trusteeship are 


‘that (1) the international must follow its own constitu- 


tional procedures for imposition, and (2) that the 
imposition must be for one of the purposes enumerated 

in Section 302. Executive Board v.*United Brotherhood 

of Carpenters, 477 F.2d 612, 613 (2a Cir. 1973). 

Furthermore, the judiciary is urged both statutorily 

(29 U.S.C. § 464(c), imposing an eighteen-month presumption: 


es 2 
catatvonnwcresnntces 
ee 
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of validity under certain circumstances, see infra), 
and by case decision, to intervene only "with the greatest 


care and caution." Executive Board v. United Brotherhood 
‘ of Carpenters, supra at 615. | 
There is little question here that the trustee- 
ship was imposed to correct corruption or financial 


malpractice, and thus comes within a stated statutory 


purpose. It is likewise clear that Article 3, Section 2(c) 


quoted above provides for a trusteeship in cases where 


locals fail to follow the policies of SMWIA, or act to 


the detriment of the best interests of a local union, 


members, or the International. 


The crux of the issue, however, is whether 


the General President acted within the constitutional 
‘limitations in the approval sought from the Council, and 
whether, absent a provision in the SMWIA Constitution, 
a hearing held to ratify the imposition oo” a trusteeship 
ay be held post hoc, and before a subcommittee, rather 
than the entire Council. | 
‘Defendants argue that the notice of December 9 
waS SO vague as to make an informed dec’sion on the part 
of Council members impossible, and.that in any event, a . 
new approval was required to imposs the trusteeship ine, 
May 1976. Here, the intention of the Csaeral President 


; in December was clear and the approvai by the Council: 


“was offsct lve. 
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Although the Court of Appeals in this Circuit 
hr. withheld decision on whether a hearing is required 
in order to impose a trusteeship, it has ruled that post 
hoc ratification is permissible to create the eighteen- 
month presumption of validity (29 U.S.C. § 464(c)) so 
long as it is provided for in the Constitution or bylaws 
of the International. National Association of letter 
Carriers v. Sombrotto, 449 F.2d 915 (2d Cir. 1971). A 
fortiori, such post hoc hearing may ratify the original . 
imposition of the trusteeship. 

Section 464(c) provides that such a hearing 


be conducted by the “executive board or before such cther | 


body as may be provided in accordance with its constitu- 
tion or bylaws." Defendants! misconception is that 

the statutcry provision for the Stakes weonth effect 

of an order also provides the requirement for a due 


_ process hearing. The Constitution of the International 


is silent as to any hearing, and I hold that the procedures 


here satisfied the requirements of due process. 


Against this background and the fact that the 


factual allegations of the plaintiff remain essentially: . 


‘unrefuted, the court is forced to conclude that the 
plaintiff shows a strong probability of success on the . 
merits. This, couple! with the obvious showing of 


irreparable harm involved with the potential further“: .... 


*” \ RN: RE ERE me oe aa mt 
cake <n ERPTEte R penne en epseahe ER a 
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continuation in power of the individual defendants, 
makes the granting of . preliminary injunction proper. 
This is particularly true in view of the judicial 
policy to support the process of imposition of 
trusteeships under union determination. Cf. Executive 
Board _v. United Brotherhood of Carpenters, supra. 


An injunction running against Local 400, its 
officers, agents, etc., shall: issue. 


= Settle order on noti 


Dated: New York, N. Y. 4 
a July 21, 1976 na / 


Counter—Order of Metzner, J. cies 2, 1976 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


FLL OSL LL ES TS ST TT TES Cl OS AS LS SE EN A ND ND APD ND SND aS eR x 


SacetT METAL WORKERS’ INTIRMNATIONAL aASSOC- 
IATION, AFL-CIO, 76 CIV 2279 (CMM) 
Flaintift, 

Ve 
COUNTER ORDER 
LOUIS CCMMARATO, PRESIDENT and BUSINESS 
MANAGER OF LOCAL UNION NO. 400, SHEET - 
METAL WORKERS' INTERNATIONAL ASSOCIATION 
AFL-CIO, JOHN M. VAUGHN, FINANCIAL SECRE- 
TARY OF LOCAL UNION 400, SHEET METAL 
WORKERS' INTERNATIONAL ASSOCIATION, AFL-CIO; 
FRANCES MAIDA, RECORDING SFCRETARY OF LOCAL 
UNION NO. 400, SHEET METAL WORKERS’ INTER= 
NATIONAL ASSOCIATION, AFL-CIO; AND LOCAL 
UNION NO. 400, SHEET METAL WORKERS' INTER- 
NATIONAL ASSOCIATION, AFL-CIO, 


Defendants. 


TT LS OS Te a ee a oe 


Upon the summons, complaint, exhibits, affidavits, 
memoranda of law and all other papers on file herein, and upon plainti£f£'s 
application for a preliminary injunction and upon the findings of 
fact and conclusions of law as set forth by the Court in its Decision, 
signed on July 21, 1976, it is hereby 

ORDERED, pending . snclusion of the trial herein, and 
conditioned upon the plaintiff's filing a surety bond in the amount — 
of $ St » wherein the surety and plaintiff do jointly and 
severally undertake and promise that they will pay all costs and 
disbursements that may be decreed to the defendants and the damages 
that they may sustain by reason of the preliminary injunction, if 
the same be wrongful or without sufficient cause, that the above- 
named defendant Local Union No. 400, Sheet Metal Workers’ International 
Association, AFL-CIO, their officers, employees and agents are re- 


stwained and enjoined from: 


1. Taking any official action on behalf of Local Union 
No. 400, Sheet Metal Workers' International Association, AFL-CIO, 


except upon approval of General President Edward J. Carloush or his 


gametes 


_—. personal representative; 


ee semaine 
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2. Refusing to recognize and be bound by the order 
rusteeship issued by Edward J. Carlough, General wresident of 


4 


ea wal 
aor s 


International Association, AFL-CIO; 


3. Refusing to recognize and be bound by the assumption 
of control by Daniel Pasquinucci, as Representative of General Pres- 
ident Carlough and Trustee over Local Union No. 400, pursuant to 


said order of trusteeship; 


4. Refusing to turn over all monies, books, records and 
property of Local Union No. 400 to Daniel Pasquinucci as said Rep- 


resentative and Trustee; 


5. Refusiny to vacate the office of Local Union No. 
400 at 1435 Broadway, New York, New York, upon the direction of 


Daniel Pasquinucci. 


paren: Nod YORE, MY. 
SUeye tes F76 


| " 
\ Liv Qui . | a U CHARLES M. =m MA fale 


UNITED STATES DISTRICT JUDGE 


Er0- | 
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Plaintiff's Proposed Order for Injunction 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


SHEET METAL WORKSRS' INTERNATIONAL ASSOCIA- 
TION, AFL-CIO, 


Plaintiff, 


+. : 76 Civ. 2279 


|, LOUIS COMMARATO, PRESIDENT and ‘BUSINESS 
| MANAGEK OF LOCAL UNION M0, 400, SHEET 
1, METAL WORKERS' INTERNATIONAL ASSOCIATION 
:: AFL-CIO, JOEN M. VAUGHN, FINANCIAL SECRE- 
oe + TARY OF LOCAL UNION hoo, SHEET METAL 
' |, WORKERS' INTERNATIONAL ASSOCIATION, AFL-CIO; 
iF FRANCES MAIDA, RECORDING SECRETARY OF LOCAL. 
‘ UNION NO. oo. SHEET METAL WORKERS' INTER- 
; NATIONAL ASSOCIATION, AFL-CIO; AND LOCAL 
! UNION NO. 400, SHEET METAL WORKERS’ INTER- 
| HADIONAL ASS CCIATION, AFL-CIO, 


Defendants. 


Upon the summons, complaint, exhibits, affidavits, 
‘memoranda of ‘law end ell other pepers on file herein, and upon 
! plaintiff's application for a preliminary injunction and upon 
"the findings of fact and conclusions of law as set forth by 


| the Court in its Decision, signed on July 21, 1976, it 


ORDERED, pending conclusion of the trial herein, that. 
, the above-named defendants Louis Ccommarato, President and Business 
Manager of Local Union No. 400, Sheet Metal Workers International 
"Associstion, AFL-CIO, ‘John M. Vaughn, Financial Secretary of 
Local Union No, 400, Frances Maida, Recording Secretary of Local 


“Union No. 400, and Local Union No. 400, Sheet Metal Workers' 
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| International Association, AFL-CIO, their officers, employees 


7 and agents are restrained and enjoined from: 


4 i. tai.ing any official action on behalf of Local 


if 


Union No. 400, Shaet Metal Workers' International Assoclat ton, 


to recognize and be bound 


control by Daniel. Pas uinucci, 
of General President Carlough and Trustee over Local Unicn No, 


490, pursuant to said order of trusteeshin: 
3 = 2 


L. refusing to turn over #11 monies, books, records 
and property of Local Union No. 460 to Daniel Pasquinucci es 


said Representative and Trustee; 


oe refusing to vacate the office of Local Union No. 
LOO at 1435 Broedway, New York, New York, upon the direction of 


Daniel Pasquinucci; and 


6. advocating secession from plaintiff or encouraging 


or inducing eny other action intended to prevent or frustrate 


compliance with the order of trusteeship herein. 


CHARLES MM. Me? 
UNITED STATZSS TRICT JUDGE 


—— * S Pasquinucci, dated August 13, 1976, in Support 


UNITED STATSS DISTRICT CoURT 
SOUTHER DISTRICT OF NEti YORK 


Eh bute oF ie wets TIEVT OT AMAT ARTA T 
METAL WOSKSRS! THEM NAT TONAL 


pe an nr 
> Aviu-CLO, 


Plaintif?, APIIDAVIT 


ee #0 © #8 ef © 


76 Civ. 2279 
; (Clix) 

* LOUIS COMMARATO, PRESIDUNT AND BUSINESS 

> MANAGER OF LOCAL UNION NO, 450, SHSET 

» METAL WORKERS! INTSRNATIONAL ASSOCIATION 
; AFL-CIO, JOHN M. VAUGHN, FINANCIAL SECRE- 
: TARY OF LOCAL UNION NO, OO, SHEET METAL 
: WORKERS! INTERNATIONAL ASSOCIATION, AFL- 

' CIO; FRANCES MAIDA, RECORDING SECRETARY 

; OF LOCAL UNION WO, oo, SHEST METAL 

‘: WORKERS! INTERNATIONAL ASSOCIATION, 

; AFL-CIO; AND LOCAL UNION No. hoo, SHEET 

i; METAL WORKERS' INTERNATIONAL ASSOCIATION, 


ee e©8 @e ef 68 


ee @¢8 ¢¢ #¢@ @¢ @@ 86 80 #8 #8 #8 


Defendants. 


i STATE OF NEW YORK ) 
: SS.: 

COUNTY OF NEW YORK ) 

DANIEL G., PASQUINUCCI, being duly sworn, deposes 


; and says: 


L. Iam an International Organizer or the plain- 

tiff Sheet Metal Workers' International Association (SMHIA), 

| AFL-CIO and am the representative and trustee duly appointed 
to supervise and direct the control and management of | 


defendant Local 400. 


Ze I make tnis affidavit in support of plaintiff 
SMWIA's application for an order holding defendants in civil 


contempt of the order of this Court. 


3. On August 2, 1976, this Court signed an order 


preliminarily enjoining defendants from, inte alia, 
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Affidavit + G. Pasquinucci, dated August 13, 1976, in Support 


"1. Taking aay offictal action 
on benalf of Local 400, Sheet 
etal Norkers' International 
Association, AFL-CIO, except upoa 
approval of Gensral President 
Edward J. Cariough or his pe 
representat: 


2. Refusing to recognize and be 
bound by the order of trusteeshinv 
issued by Edward J. Carlougn, Ceneral 
President of Sheet Metal Workers' . 
International Association, AFL-CIO. 


3. Refusing to recognize and de 
bound by the assumption of control 
by Daniel Pasquinucci, as Repre- 
sentative of General President 
Carlough and Trustee over Local 
Union No, 400, pursuant to said 
order of trusteeship; 


4, Refusing to turn over all monies, 
books, records and property of Local 
Union No, 400 to Daniel Pasawinucci 
as said Representative and Trustee," 

A copy of this Court's Order is annexed: hereto 


as Exhibit A, 


4, The order of trusteeship referred to the 


t 


preliminary injunction was issued on May 12, 1976 by SMAIA 


General President Edward J. Carlough and directed me 


"to impound the books, records, funds and property of Local 


400." A copy of the trusteeship order is annexed hereto 


a: 


as Exhibit B, 


5- On August 10, 1976, I directed that defendant 


Louis Commarato, pursuant to the preliminary injunction, 


give me all of Local 400's documents relating to any health, 


woe ee ee. 


welfare and/or pension trust funds or plans in which members 


of Local 400 and the employees with whom it has collective 


bargaining agreements participate. Mr. Commarato refused 


ors sree 


— 


to give me these Local 400 documents, stating that he would 
| ib | ) 


aoe ; not do so unless directed by his counsel. - 


» 


Gated August 13, 1976, in Support 
1976, I renewed this request 


a note to Mr, Commarato and 


7. On Avgast 13, 1976, ay counsel, COHEN, 
and SIUON, received a letter from Mr, Katz confirming 
Mr. Commarato's refusal to comply with my request for tae 
documents, Mr. Katz's letter is annexed hereto as Exhibit 
D. 

Sg. I have been told by Mr. Commara2to that he 


is t © full-time administrator of the 


which he operated Local 400, and that 
his automodile, had been shared by Local 400 and the funds. 


9. On July 26, 1976, shortly after this Court 
handed down its opinion of July 21, 1976 indicating that it 
would issue a preliminary injunction in this case, Mr. 


Commarato resigned as President of Local 400, as did tha 


other defendants from their positions with Local 400. 


: 10, An examination of the collective 
bargaining agreements between Local 400 end several employers; 
shows that emoloyers are required to forward a sum equal 
to from 5% to 6% of employees! gross weekly earnings to 
the Union office es contributions to a "Weifore Fund", | 
Similarly, employers are required to forward a sum equal 
to from 3% to 4% of employees' gross weekly earnings 
directly to the Union office as. contributions to a "Sheet 
Metal Production Pension Fund". The collective bargaining 


agrsament states that money so received is to be used 
nisin aaah siesta haainaniesisiedapphce tance ssaicuiioiiis: ates 


* 


RS 


1 
t 


aye a 


[ian henetinehenasisheaelinamacdian? arti aaiiene conastneannainenamantans eacadameadenmmermeanmareainn temanamesoansames : 


ah + ‘ ‘ a & 


* 


bse 


by Leesal 400 for a Welfare Fund and « Pension Furd, ‘The 


collective bargaining agreements provide for the prevaration 


e r eo he ee. et ate les sn “pe oy we § yes ad 
and execution of instmiments to govern the cperation of 


ee ‘ Bo Be e245 we OO nie Peace: te ee «a °F 
these Funds entitled “Asresmens and Daclaration of Trust 
"ee a : 2 1! inate a ” ~- + rx 
end Welfare Articles . Annexed hereto as Exnibits 
E, FP and G are copies of the relevant portions of collectives 


G 
bargaining agreements concerning employers! contributions 


to the funds contained in the centracts between Local 4o0 
and three employers: Industrial Acoustics Company, Ine., 
Flusn-Metal Partition Corp., and The Greater New York 


Industrial Sheet Metal Contractor's Association, Izc. 
mi ‘* 


9. I must have copies of all documents pertaining 


to the Welfare Fund and the Sheet Metal Production Pansion 
Fund if I am effectively to protect the interests of the 
membership of Local 400 and oversee the affairs of Local 
OO in accordance with the trusteesnip and the mandate of 
this Court. These documents are essential to ascertaining 
the identify of the trustees of these funds and the manner 
in which they are chosen. I mist be able to ¢-termine 

if the trustees are adaquately protecting the interests of 
the membership of Local 400, and if any trustees should be 
replaced, and tne role of the of the union in replacing. 
them, Similarly, these documents ara essential in 
determining whether the centributions remitted in the past 
nave been used to provide welfare and pension benefits for 


the members of Local 400, or for some other purpose, 


10, Furthermore, there appears to be the 
possidility of criminal violations of Section 302 


(restrictions on payments to employee representatives) of 


merce eee 


the Labor Management Relations Act (29 USC §§186 et 


seq.) 


9 ) k z 6 , 


+ 
A RNS AN Ee TY TNS CT OC SOONERS fe FE EON NEN RA ON ON GOLD TNF A Sea SY A NE Ne aE ent A PE RNEREL  Mee Ns ER NS ot AE EN SNE SES teen oop ee Hae te ante Geen - ae 


Ae et et tt usnge a ea A ee 


A-20 


Affidavit of Daniel G. Pasquinucci, dated August 13, 1976, in Suppert 


of Motion ‘ 


+ ae $s wpe +? Bs fe < e +3 * fe} 
srust fund satistying the regui-sments of Section 3902(2)(3) 


cen | *. tee the og 2 > ’ — “ao 6 yees ~ = 6, 2 - 
can only be met if [ oblalin all trust agreements, nansion 
ba Od . “ as 
end welfare pians and | 


amendements thereto, bankbooks, and related documents. 


at. The trusteesnip, and this Court's Order in 


aid of it, have the orderly, lawful and proper administration 


of Local 400 as their goal, but that objective cannot be 
reached i? the defendants are permitted to circumvent tne 
clear intention of the order of the Court. These trust 
agreements and related papers are «3;sential and basic 
records and property of Local 400, If the same individuals 
operated the funds and Local 400 and from the same premises, 
the removal of records and documents into separate auarters 
does not change the fact that these records are the records 
of Local 400. And the fact that the funds might be 
separate legal entities does not alter the Local Union's 
entitlement to possession of copies of thoss instruments 
which are signed by Local 400 officials and intended for 
the benefit of Local 4CO memoars. Nor does the fact that 


Local 400 officiais resigned after the Court rendered the 


apap ien in this case allow them to evoid the obligations of 


this Coust's order, The defendants here are defying 


the order of tnis Court, and further exercise of the 


power of the Court is *herefore required, 


er i ee 


? 


—s 
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Affidavit of Daniel G. Pasquinucci, dated August 13, 1976, in Support 


or court «3 


Daniel G. Pésquinucci 


Sworn to before me this 


x a 
fife day ot farms. 197 


VA 


JAMES V. MORGAN 
Rotary Puoiie, Stwute of Naw Yor's 
_ fo 31-167 6906 
Qua ited in New Yerk County 77 
Commission Expires March SO, 19.4/ 
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Affidavit of Richard L. Hartz, dated August 13, 1976, in Support of 
Plaintiff's Motion to Adjudicate Defendants in Civil 


“CIS rose! fy Teste. 

ne watt laws 2a... 
Oo Area Te Se 48 - 
SUGTSAG Date OF 


She by aonb Eel art La Pham a ice sealer re 
PE, WORKS Tee A PON aL 
Sh a. Oa ee ae | — Scie 
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LOUTS COMSARATO, PRESTO and at Beri Olvin 
MATAGER OF LOCAL UNICN NO. 400, SHSEST METAL 

WCRKSPS! OTTERNATIONAL ASSOCIARION, AFL-CIO; 

JOHN 4. VAUGHN, FINANCIAL SECRETARY OF LOCAL 

wire ( 400, SHEET METAL VORXERS' INTERNATIONAL 

ASSOCIATION, AFL-CIO; FRAHCES MATDA, RECORD- 

ING SECRETARY OF LOCAL UNION NO, 400, SHEET 


METAL WORKERS' DVTERNATICNAL ASSOCIATION, 


ATL-CIO; and LOCAL UNION NO. 400, SHEET MSTAL 


i; WORKERS INTERNATIONAL ASSOCIATION, AFL-CIO, 


Defendants. 


-- ee ee eee ere He HH 


RICHARD L. HARTZ, being culy sworn, deposes and says: 


1. Iam an attorney associated with the offices of 


COSEN, WEISS and SIMON, attorneys for plaintir? Sheet Netal 


' Workers! Internetional Association, AFL-CIO (SMWIA). 


2. Imake this affidavit in suvrort of pleintiff's 


3. On August 2, 1975, United States District 7 


(| Charles Metzner signed an order enjoining tne above nemed 


é 
’ 
te 
j 


defendants from, inter alia, refusing to be bound by the SMYTA's 


order of trusteeship; refusing to be bound by the assumotior of 


control. by trustee Daniel Pasquinucci; and refusing to tur: 


over all monies, books, records and property of Local 400 to 


*rustee Daniel Pasquinmicci. A cony of this Court's order is 


annexes .3 the affidavit of Daniel Pasquinucci, filed herewith. 
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Affidavit of Richard L. Hartz, dated Aujust 13, 1976, in Support of 
Plaintiff's Motion to Adjudicate Defendants in Civil 


S, i975, I received intermstisn 


~, 


resaiinucel that defendent Louis 
to tais Court’: 


and Gocumens: 


sension funds. 


5- I immediately telephoned the offices of Charles 
: BR. Katz, Esq. » attorney for derendents herein, explained the 
situation to Rick Greenspan,Zs¢. » Of that office, and yas 
; informed thet Mr. Katz was out of town, and that I would hear 
i from Aim the next day. : 


6. On August ll, 1976, I spoke * and 
' explained the situation, edviring him that Mr. Pasquinncei’s 
; demand for the documents wes within voth the terms of the 


t. trusteeshin and the Court's order. Nr, Hatz stated thet he 


‘ would confer with his client end call me back 


7. On August 12, 1976, I spoke with Mr. Katz who 
informed me that Mr. Commarato would not comply with i. 


: Pascuinucci's reauest. 


| _ 8, On August 13, 1976, I received a letter from 
' Mie, Katz confirming Mr, Commereto's refusal, This letter is 


i; ammexed to the affidavit of Daniel Pascuinucci, filed 


: 9. In light of the foregoing, and in view of the 
- affidavit of trustee Daniel G. Passuinucci, filed herewith, 
: it is submitted that the defendants are clee=ly vi leting and 
7 defrring the order of tris Court by refusing to be bound by the 


{i trusteeship, and by refusing to turn over ail the records and 


oh om ome we sem en eee foe 


docwments belonging to Local 400, 


‘ GA. ben nde Aji Cos “7 —) bptcosts Ch pape, { 
Leshep was . ecumbyrr ir mi hagam & fom 


‘nae a0 Oe Dw mee eres 
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Affidavit of Richard L. Hartz, dated August 13, 1976, in Support of 
Plaintiff's Motion to Adjudicate Defendants ix “il 


a tp may f aK 
€Gurs 25 set forth is tse 


A Ae nae em eek Re Ne AN ee ne a OE ARS BR em eR ER TS ne 


Sworn, to before me this 


“y a, 
Ae “Gay of August, .1976 


Ae en 8 se 
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> Affidavit of Louis Commarato of Avoust 18, 1976 in Opposition to 
Plaintiff's Motion for Civil Contempt 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


0 Oe A A SCO OE NE OD A SN ND SN ES OE ET SE SE SE SN SO RED Se ce Se GO GN Se ee eee x 
SHEET METAL WORKERS' INTERNATIONAL : 76 CLV 2279 
ASSOCIATION, AFL-CIO, 
CMM 
Plaintifé£, : 
AFFIDAVIT IN OPPOSITICN TO 
-against-- PLAINTIFF'S APPLICATION TO 
: ADJUDICATE DEFENDANTS IN 
LOCAL UNION NO. 400, SHEET METAL WORKERS CIVIL CONTEMPT OF COURT 
INTERNATIONAL ASSOCIATION, AFL-CIO, 
Defendants. 
oe xX 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


LOUIS COMMARATO, being duly sworn, deposes and says: 

I am the former president of defendant Local Union 
No. 400 and make this affidavit in opposition to plaintiff's appli- 
cation to adjudicate defendants in contempt of court. 

The order of this Court provides that the defendant 
Local Union No. 400, Sheet Metal Workers' International Associa- 
tion, AFL-CIO, their officers, employees and agents, are enjoined 
“rom refusing to turn over ali monies, books, records and property 
of Local Union No. 400 to Daniel Pasquinucci. In fact, all monies, 
books, records and property of defendant Local Union No. 400 have 
been turned over. The documents plaintiff seeks are documents xen 
lating to Welfare and Pension Trust Funds, distinct and separate 
legal entities. These Trust Funds are not parties to these pro- 


ceedings. 


A MN Nag 
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Affidavit of Louis Commarato of August 18, 1976 in Opposition to 
Plaintiff's Motion for Civil Contempt 


The funds are collectively bargained multi-employer Wel- 
fare and Pension Trusts authorized by Section 302 of the Labor 
Management Relations Act, and are separate, distinct entities from 
defendant Local Union No. 400; they are independently administered 
by their respective trustees. These records are not business 
records of Local Union No. 400. Plaintiff has not alleged, nor 
has he requested these documents from the respective Funds anc by 
this proceeding seeks these documents from the defendant Local Union. 

The Exhibits attached to Mr. Pasquinucci's affidavit clearly 
show that demand was made upon me, not the respective Funds. The 
Claim for the Trust Fund documents are the sole basis for the in- 
stant application and no other alleged violation of this Court's 
order has been set forth in the affidavits of Daniel G. Pasquinucci 
and Richard L. Hartz, sworn to August 13, 1976, in support of the 
instant contempt proceedings. 

I am no longer an officer of defendant Local Union, nor am 
I an employee or agent of the defendant Local Union. I resigned 
from my positiorn as President and am no longer employed by defendant 
Local Union in any capacity. Furthermore, this Court dismissed 
plaintiff's claim against me. See Exhibit "1" attached hereto. 

The other former officers of the defendant Local Union have also 


resigned from their positions. Plaintiff's papers intimate that I 


have not complied with the Court order. This is not so. The order is 


not against me personally, the defendant Local Union has turned over 


A-27 
Affidavit of Louis Conmarato of August 18, 1976 in Opposition to 
Plaintiff's Motion for Civil Contempt 


all of its business records to Naniel Pasquinucci as provided for 


in this Court's order and fully compiied with the order. The 


materials plaintiff seeks herein are not books and records of 
Local Union 400, but of separate legal entities. 

Plaintiff seeks to be held in contempt for the alleged 
violation of this Court's order "defendants". Since the Court 
dismissed the complaint against the individual defendants, the 
only defendant remaining is Local Union 400. Since July 26, 1976, 
I bave not been an officer or employee:-of Local inten 400. 

WHEREFORE, deponent prays that plaintiff's application 


be denied, and that judgment be entered against complainant for 


costs and reasonable counsel fees. 


Sworn to before me this 


18th day of August, 1976. 


(Llad H Alay —~ 


v and 
ICHARD M. 
worant rods, pons is Rew York 


posse cuits 


uated in W es March 30, 1978 


Commission Expt 
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Order of Werker, J. entered August 23, 1976 
f ee STATES DISTRICT COURT 
OUTHESN DISTRICT OF NEW YORK 


ST METAL IORXERI' INTEPRATICHAL 
‘CIATION, AFL-CIO, 


Plaintiff, 


-egainst- 
‘ LOULS COMMARATO, PRESIDENT AND BUSIWESS 76 Civ. 2279 (C284 
| MANAGER OF LOUAL UNION NO. 400, SHEET 
| METAL WORKERS! INTERNATIONAL ASSOCIATION ORDER - 
| ed JOHN M. VAUGHN, FINANCIAL 
ECRETARY OF LOCAL UNION NO, 400, SHEET 
| METAL } TORKERS' INTERNATIONAL ASSOCIATION, 
|| AFL-C103 FRANCES MAIDA, RECORDING 
! SECRETARY OF LOCAL UNION NO. 400, SHEET 
| METAL WORKERS! INTERNATIONAL ASSOCIATION, 
| Sere AND LOCAL UNION NO. 400, SHEET 
41, METAL ela INTERNATIONAL ASSOCIATION, 


Sebideces. 


* 
A A tS A A HY NE OS On Gh OS A Yo RN HN Rm A Se te a 


Upon the summons, complaint, exhibits, affidavits, oral 
ees memoranda of law and all other papers on file herein, 
; and upon plaintiff's application for an order adjudicating 


| detendants in Civil contempt, it is hereby 
é ORDERED that Louis Commarato and other defendants herein 


Sully comply with the order of preliminary injunction rendered 
i by this Court on Avaust 2, 1976 (Hon. Charles M. Metzne~) an¢, 
! pursuant to the same, deli ver forthwith to Local Union No. 400 


"|| trustee Dertel G. Pasquinucci ell documents, ez gsreements, trust 


feomapety plens of benefits, rules and wegunatic ms, all amend- 


; ments or modifications thereto, and other p2pers relating to ell 


in see 
i 


' health, welfare and/or pension funds which are or have ever 
| been proviied for in collective bargaining agreements of 


| Lecel Union No. 400, 
Dated: New York, New York 


August » 2570 


LA Ce SCS CE eC ett: OCT LL SUNT HON te te a ete cee mates © a tence ran tee Senn et 


Five Auews? eh 1276 


STATE OF NEW YORK ) : 
COUNTY OF NEW YORK) $§:: 


.. ZZ Ahv ia , being duly sworn, 
deposes and says that deponent is not a party to the action, 


is over 18 years of age and resides at § 70/-/snve Srowkhw 


That on the § day of vem 6S ’ 1946, 
deponent personally served the within = 
upon e attorneys designate elow who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attor:..eys for that purpose. 


By leaving true co of same with a duly 
authorized person at eir designated office. 


iting true copies of same enclosed 
ina postpala neapenry"eddrassed wrapper, in the post office” 
or official depository under tne ivé Care and custody 
of the United Sta post office department withi State - 


of } : re 


Names Of attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


Cotte) WEKS4+ SIMON. 
ArorRueys For PlAyinrr AMP ELE 
(GCos-TH'RD fre. 
NEw YoRK,N ¥. /O00/7 


Pa to befor@\me this i 7 Ve , Of Ot 


day of 


* 


Comission 


